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Cornmenlei. licreby submits liis reply coiiiments on this docket and requests acceptance 

ofthcsc lab-filed ireply coinmetits. As 3 melnbcr of Ihc general public, this commenter 

\ vas  iiul a\\iirc o f ~ l i c  sliorteiieil 15 d a y  reply period un t i l  late March, 2003. Thcse reply 

conimenls  do n u l  addrcss any subinissions iii response to the March 10 Public Notice 

tlitis iin party will he prejuciiced by  the acceplance of these reply comments. 



Oncc again Petitioners a n d  Coiltiter-petitioners seek an allollnent plan that nms  

coiilral-y to the most basic of Comiiiissioii r ~ i l e s  and rcgulalions and that which 

Ilic Conimissioii is fundamentally opposed to. Each party proposes to move their 

rcspec~i\ e rui-al-localed stativiis to ilecp insidc the uxalthier Seattle-Tacoma Urbanized 

A r m  The Commission shotild see this as no less lhan an absolute blatant and brazen 

atteiiipl lo maniptilate ils Section 307(b) policies. 

111 this process, l l i e  end result will be lo deprive the Community ofMercer Island of its 

Piioi.ity 1 firs1 o u r d  seivice, KMItJ -FM ( I  04.5 mhz, channel 283), which was initially 

liccnsed b y  [ l ie  Commissioii in 1970, and is mtituillly exclusive to the proposed allotnienl 

plans iii (his rulemaking procediire. 

The issttc is very clear. Docs the Commission wish to eradicate ii longstanding FM 

sei-vice i n  a I'liysically-isolatcd land mass ( ie. Mercer Island, poptilation 22,036, Census 

2000). 111 h e  niiddle of a scrious documented earthquake 7,oiie (see reply commenls 

.Au~:usl 12'". 2002) simply to favor the additioli of one more commercial FM operation 

scrviits Lirl,aii a n d  suburban poptilalions froni inside the Seattle-Tacoma Urhanized Area? 

l~ui~tlieriiiorc, Khll t i  is n o t  simply clnssilied as "a Class D" station by the Commission. 

K M I H ,  Mercer Island i s  a Supo-poiw-cd GrnndJiitlzered C/ass /I station by the 

C'oi i i i i i iss io i is '  o \u i  def i i i i t ious,  and as such is afforded additional rights ant1 protections 

l?y l l ic  Commission (See t.tiIc 73.807 Now: Minimtiin distance separations between 



“grandtathered wperpowcrcd stations”; 1908 Biennial Regulatory Review MM Docket 

No. 08-03 Se:~(.o/id R C ( ~ C J ~ I  B O r t l e ~ ;  Notice 14876-80). 

By siniplc virtiie or  thc location o f I 2 ~ ~ r c c ~ r  /s/mid lrlgh 

Ii~iin~niittcr are located. the KMIIH antenna site enjoys a n  atypical height above average 

ten-ain ( H A A  I‘) ol’6S melet-s. and this fact shall be ccntral to the issue of KMIH’s 

appropriate statiis. Furthcrniorc, K M l l  1’s reference distance to its 60 dbti contour exceeds 

0.3 Itilonle~ers, going M C I I  beyond thc hkm threshold for Class A status. Put another way, 

KMIH hiis Class A facililics, according to the statutory rule set forth i n  73.21 l(3). 

-hod where the studio and 

In these teply coninients, coninienter shall exaniine the issues further, and will hereafter 

pitrsuc thc dctermination that the Commission should delete channel 283D, Mercer Island, 

M’ashington and add channel 283A to Mcrcer Island, Washington, and designate the 

ch3nncI ;IS il ion-conimcrciat allotment i n  Tavol. o f  The Mercer I s l a d  School Di,p/ricf, 

licensee ol’station KMIH as refcrcnccd by Exhibit I as attached. 



II KMIH,  Mcrcer Is ldnd, Wasliiiigton USA 

C'ommenler l'tilLy suppoi'ts the Mercer Island School Districts' (licensee olKMIH) 

counrcrproposal tn allot channel 283A to the District and the CommLinity of Mercer 

Island iii this pi-ocecdiiig. 

K M I H  has rlii outstanding record o f  cxciiiplary scrvicc to the community and school 

thstrict spaniiiiig over tliii.ty-three years (CP. 1969) and deserves to ~ipgradc 

piocedtirally to Ibrmal Class A s l a l u s .  As a Superpowcrcd Grandlathered Class D 

station with scrvicc conlours exceeding 6 kiloinetcrs (KMIH is just one of two i n  the 

non-rcsci-vcd band), KMIIi is thrust into a dirkrent category than the typical Class D. 

111 fact. Llic ('omniission cletlncs a Class D as those stations with 60 dbu service contours 

cqtiiil to 01- less than  5 Itilomclcrs (MM Dockct No. 98-03, adopted October 12"', 2000, 

. S w  N a i w  r / /  1487&S0). The Iwcnly or so non-commercial educational stations with 

contours beyoiid 5 k m  ai-c defined scparalely as Supt-poweuetl Grnt7clfarlreved Class D 

stittioils. 'There ai-c five such non-coinmet-cia1 stations i i i  the U.S. wilh servicc contours 

exceeding 6 kilometers (including KMIH), lnaliing them de  facto Class A stations. 

Thus, the ;mtcniia height at Mercer Island High Scliool mentioned in the lntroduction is 

o f p r d m o t i n t  importance Iicre. Whai is the difference berween a Class A station with 

I ( 1 0  w i ~ i r s  ERI' ;I! ? E  nieicrs H A A T ,  a 148 watt EM station at 31 meters HAAT, or 

KMl l  I ' \  ;O \ ca l ls  ERP at 69 liiclcts I~IA.A'l"? Absoltitely nothing. All [liree radio slaliojis 



t lel ivei- i l ie  same service contoui-s, assuming uniform terrain (FCC power program). In 

h c t ,  llicre arc sevei-al Class A siiilioiis iii the iion-rcscrved band and quite a few iii the 

rcservcd band which deliver service contours less than or equal to KMIH's (see allached 

cxliibil 2) .  'l'hus. it's not the wattage h a t  is germane here, but rather the combination of 

aiiteiiiiii Iieighi and ponw tlial delivers ii Class A raciliiy. 

On Deccnihcr 23, I992 l hc  Conimission approved a conslruction pennit Tor KMlH to 

cliaiigc cl i i t i i t ic ls li-oni clianiicl 2 I I to cliannel 283 (see 73.509(b)) waiving the 1" 

cld.iaceni channel 50,lO inlcrtcl-ing contoui' hoin slat ion KAFE, Bellinghain, provided no 

owl-lap ol'KMll-1's 51 dbu cotitotii. i-eaclied KAFF:'s protected 60 dbu contour. In  the 

iiiler\wniiig l c i i  years, tliet-e l ias  i o1  bccn ii single interference complaint due to this 

ai-raiigciiiciil, accoding to KM IH iiianagcmcnl. Commission rule 73.207(a) sets out the 

iiiclhod al which the KMIH upgrade counterproposal i s  justified. The nile states 

ivr, oipplicci/ioii.i of.s/u/ion.i wi lh .slior/-spoced antenna locations 

i i ~ i / / i i ~ i ~ i z ~ ~ ~ I  piirsiicini lo p i ' io i '  iwii i 'ers of'rlre tlis~irirte sepiirc~tion veyuirenzents PIZUJ' he 

i ~ i ~ e p e d ,  /)roi~itlcrtl dim ,siicli cipplimtioiis propose io n i o i i i l h  or improve chat pcwiiculur 

, \ p i U - f l ~  ~ / ~ ~ f i c i ~ ~ ~ ; l ' .  " 

4 tliorougli cnginccring analysis \vas completed in I992 as wflcll as in  2002 (incorporated 

in  tliis tlockct urider "Mercer Island School District", cornmenls) which demonstraled the 

lack of-av;iilablc chaiinels iii the rescrved band and the inability of using channel 200 due 

lo lhc close ~proaiiiiity to Canada. Thus, K M l H  has no other alternatives htit io present 

(his plan 



Accoi.tliiigly, Llic Commission should adopt this plan as a minor change upgrade 

countcrproposal, dcsigiiate channel 2S3A on Mercer Island as non-comtnerciol, amend 

the  liihlc ofallolmeiits, and y a i i l  the channel to The Mercer Island School District, all 

witlioiil a n y  icccssary chan&e in facilities. Furthermore, tinder Nnlio/iul Puhlic Rndio v. 

F(~ ' (~ ' (254 F.3d 226 (D.C. Ci r .  2001)). K M l t l  would need only lo cover Mercer Tsland 

\ k i t h  its'h0 ilbu CoiitoLiu (as opposed to Ihc city grade non-reserved band coverage of 70 

t i b u  ireqtiireiiicnt), which o f  cotiisc it does completely (Repol./ R. Orrlrv I5 FCC Rcd at 

7434).  



II I. Shoi-elinc, Washingtoii 

/Is rcjci.cnccd by coinmcntcrs' ori$nal reply cornmcnts dated August 12, 2002 and fu l ly  

incoi-poraled herein, this a l lo t~ i ient  plan filed by countcrpclilioners i s  t i l led wi th errors 

and i i i l i r i i i i l i es .  The facts show that Shoreline has no mainstreet, no separate zip code, 

no separate residential phone book, no hospital services, no separate library and 

pnhlic transportation, and no police force independent o f  the King County Sheriffs 

Officc. To l l ic contrary. Shorcline is dependent upor King County for a variety of 

scrviccs and needs. Furthcrmoi-e. Shoreline encroaches abruptly ollto the City of Seattle, 

\ v i l l i  j u s t  a n  arterial road sepal-aling the two contigiiously. Indeed, Shoreline and Seattle 

arc an ;rmalgain;itioii ol'eacli otlicr. sharing zip codes, main post offices, telephone 

dii-ectorics, avcnue innmes, and advertising markcts 

So m c e  again countei-pelilioners propose to operate in an cxtreinely well-served, 

completely u rhan i~ed highly dense arca just north of the ci ty limits of Seattle. This 

pi.oposaI wi l l  no t  result in a preli.rcntial a~-rangen~e~it  of allotmcnts and should he denied. 

I \ ' .  Kent, Washingtoii 

~ o i i i m e n ~ e r ~  i.efer-ences coi~iiiieii~s 011 this allotmait proposal to his previous reply 

comnients dated August 12, 2002 and which shall be fully incorporated herein. I n  reply 

commcnls hy .'Joiiit Parties" (Mid-Columbia, Firs1 Broadcasting and Saga) filed last 



August 13Ih, 2002, the Brigliton, New York case was cited (51-ighron, New York, 8FC‘C 

Kc’ t l  793,794 (1992)lMM /loc/i<’t No. W l 4 2 )  as a means for the Coinmission to disregard 

thc Merccr Island Schuol District’s (MISI)) opposition and Icpitimatc standing in this 

proceeding. loitit Panics are in errot‘ l o r  (he following reasons. In Brighlon, thc West 

lroiidequoil CenLi.al School District (ICSD), licciisec of WIRQ-FM (232D), tnadc 

Iittnierous pleadings without fuutheritig its case. In sharp contrast, The Mercer Island 

School Disti-ict (and its supporters) has doiic the opposilc. The following are the 

din‘crctices: I ) .  ICSD did not state inlenlion LO apply for channel 231A and thereafter 

build the ht-oadcast facility as authoriLed. In contrast, MISD has stated that i t  will apply 

Ibr clianncl 283A. Met-cei- Island and construct its facility as authorized. 2). LCSD did not 

slate that the Hrighton proposal is riiutually exclusive l o  WIKQ’s own operations. Quile 

thc coiilrary to MISD, which slated in its comments and reply comments that its station 

K M l H  is iiitttttally exclusive to this current allotment proceeding. 3). Most importantly, 

ICSD had  scvcriil ;tltcrnattie cliaiittels to move to, according to enpinecring studies in  the 

record ( W I R Q  is cun-ently 011 thc ail-  \vith 60 dbu scrvice contours to 3.9 km). MISD’s 

K M l H  hiis no other channel to imovc to and is precluded from using channel 200 due to 

the closc pi-oximity to C’anada. I). ICSD failed IO identify any other towns which were 

iiiorc dcscrving than R~ig/7/ot7. MISD, on the other hand, has stated that its station KMTH 

is tmost deserving o f th i s  allotnicnt and proposes a Class A operation on channel 283 a t  

Mercct- Island, Washington. 

With 3 population o f  22,036 (ccnsus 2000), Mercer / , ~ l r u i t /  (exhibit 3) has its own zip 

code (‘18040),ils own residential phone directory (dating back lo 1943, over 60 years 



ago), its o ~ v n  fire department, police department, park department, school district, 

arts council, community events, commercial establishments and tiiainsrveer. Mercer 

Island also enjoys i t s  o \ v r  liomelo\w rxlio station (KMIH), with a track record of 

conimittiity scrvicc dating back Lo 1969 ofwhich the othcr parties in this proceedins 

cannot claim. 

V Concl tision 

l k l i  pi.oposal froin ‘‘.loin1 Parlics” and “Cotlnterpetitioner” (Mid-Colunibia, el ill and 

Ti~iple Rogcy, rcspectivcly) Pails in achieving ail cqtiitable distribution of radio service. 

Each party proposes an allotment p lan  in total contravcntion of the Commissions’ Section 

307(b) policies and without any  redeeniing public interest value. KMIH, Merccr Island, 

enjoys Class .A kicilitics in  its currcnt form and is utilizing precious spectrum in  a n  

efficicnl niaiiiier. 111 fact, according to Arbitron, Inc., KMJH has a weekly audience of 

20,700 pcrsons ( 1  2 +. Mon-Sun Gan-Midnight. See exhibit 4). Commenter strongly urges 

the Comiiiission to protect Stialioil K M I H  and forinally allot channel 283A to Mercer 

Island, Washington and l‘hc Mercer Island School Dislrict. 

Respectfiillv submitted, 

Rohert Cdssertl 





I, Robcu Casscrtl, hereby certir)) Lhal on Apri l  10, 2003, did deliver via first-class. 

postagc-paid (1,s. fii-st-class iiiiiil tlic above coninicnts to the fol lowing parties: 

1. Dominic Moiiahan, Esq. 
Luvaas, Cobh, Rictiai-ds Sr Fraser, PC 
777 High Sheet, Suitc 300 
Eugcnc, OR. 97401 

Mark N. LIpp, E x .  
Shook. Hat -dy Sr Bacon LI,P 
600 14’” Stt-eet, N.W., Suitc SO0 
Washingion, D.C. 20005 

C x y  S .  Sinihmick. E s q  
Stnilti\bick & Belendiul;, I’C 
5028 Wisconsin Ave. N.W. ,  Sui te  301 
Washington, D.C. 2001 6 

Reddy. Beglcy B McCormicli, LLP 
2175 KStrccl, N . W . ,  Suitc 350 
b’ashingloti, D.C. 20037-1 835 

Ilo\vard .I. Bat-r, Esq. 

/ 
Robcrl Cassci-d 
,4piil 10, 2003 



Data errors should be reported to Kim Nguyen, ~ I ' ~ s U ~ ~ ' I ! ~ : ~ C C ~ ~ ~ ~ \ . .  

Coinincnts on the FM Query or FM List may be directed to Dale Bickel, &ickel@fcc.goy. 

Notice: Tl i ih  qucry URCS data extracted from the Media Bureau's ConsolidaLed DataBase System (CDBS). This data is unofficial. The public 
databasc lilez. used 10 generatc [he FM Query may bc downloaded from thc cdbs directory at  1 1 ~ , ; ~ ' _ u _ ~ ~ ~ l f c c . c o \ . . " j a t a h d 2 u r , ~ ~ ~ d ~ ~ ~ .  

The FCC does not keep records o f  programming aired on radio broadcast stations. 

WA MERCER ISLAND USA 

2 6 3 L  1!W. i IW, n::lairidking t o  r!ET~,ETE cur Change A1 lo tment  
: :ppl icdt- i6n ID Yo.: 609266 

r +  o r  h l c m a k i ? ? . q  Nc,. : D k t  ~:~ ~ 7 -  

1] i . 3 4 '  1'1.00" ?1 Latit~urie 
122' l i ,  "5.00" W Longitiiije (C.lCiD?7) 

Mo:~ i n  ii l i o r d e r  Zone 

_ _  

WA MERCER ISLAND USA 

78.3~ 104.5 MHZ ~ i i l e r n a k i n g  to ADU or Change Allotment 
CCBS Appiicdtion I D  N o . :  609269 
Docket o r  I ? u l e m a k i r ~ , q  N o . :  D k t  . ' ~  

4 / " 34' 19.00'' N L a t i r r l d e  
122" 1 2 '  55.00'' W T,ongitode ( I < A D 2 ~ , ' )  

N C I  i n  d Border Zone 

*** End of Data File ***  
2 Records Retrieved 



Exhibit 2 

Tllc (bllowitip Class A FM slalions i n  tlic tion-rcsrrvcd hand with service contours 
siiiiilar to KMll-1-s CoIitotIt's: 

K A V E  (iion~conlmerc1.11 lit$ school stdllon) 
KVWG 
KUUX 
KlCY 

Rcservcil Rand: 

KPGR 
W E S N  
K R L X  
WNTII 
WCHC 
M'YGC 
WELH 
K BCU 
WBGY 
WWEC 
WZRD 
WIQH 
WFSO 
KPGB 
KLN I 
K S'I'M 
W L M  H 
WSFX 
KBHIJ 
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